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ACRONYMS AND ABBREVIATIONS
EXECUTIVE SUMMARY
Investor-state arbitration (ISA) has been a controversial topic and a source of criticism and debate for quite some time. Yet, it continues to be a standard feature of modern international investment agreements (IIAs). While opposition to ISA has traditionally come from certain sectors of civil society, there appears to be a growing discomfort now among states as well.
Some critics suggest that ISA is unnecessary and should be left out of IIAs altogether. Others argue that it may be needed in IIAs between developed nations that are mostly capital exporters, on the one hand, and developing countries that require foreign capital to promote development, on the other, but that it is unwarranted in IIAs that developed countries enter into among themselves. They reason that developed countries have robust legal frameworks and institutions, including responsive judiciaries, that adequately protect private investment and, therefore, ISA can safely be omitted from such IIAs without any detriment to foreign investors or their investments.
This paper addresses some of the flaws in the arguments that have been advanced in support of this position, as well as some of its implications, especially the reaction that might be expected from developing countries if developed countries were to back away from ISA in their dealings with other developed nations but continue to demand its inclusion in their agreements with developing countries.
The argument that the domestic legal framework and institutions of developed countries provide adequate protection to private investors and their investments ignores that ISA provides a forum to resolve disputes concerning alleged breaches of international law by the state where the investment in question is located. Moreover, many states expressly deny private rights of action in the domestic forum for alleged breaches of international agreements, including IIAs.
It could, nevertheless, be argued that developed countries generally afford the same type of protections as IIAs against illegal government action that affects private investments, and that they also generally have responsive judiciaries that are able to resolve disputes expeditiously, efficiently and fairly. However, if the countries involved trusted each other's legal frameworks and institutions, IIAs -not just ISA -should be altogether unnecessary. Yet, the fact that one country finds it necessary to enter into an IIA with another reveals that neither is prepared to rely on the other's internal protections.
The argument is also misdirected. One of the main points of criticism against ISA is that it discourages governments from regulating in the public interest for fear of being sued by foreign investors before international tribunals. However, if a government's legitimate ability to regulate is fettered, it is hardly due to the operation of the dispute-settlement mechanism. Whatever the case, withdrawing from ISA in future agreements -when the system already comprises well over 3,000 IIAs -does not resolve the problem. The same goes for perceived procedural defects in ISA. Excluding ISA from IIAs would leave any such defects unresolved.
Talking about developed and developing countries may appear straightforward, and even seem an appealing way of drawing distinctions in the context of ISA, but only at a very superficial level. The truth is that the line is blurred. Countries around the world have been quite active at negotiating regional and mega-regional trade agreements that involve countries at very different levels of economic development. This is so even within clearly defined regional blocks, such as the European Union. Thus, attempting to draw distinctions based on the degree of economic development for purposes of carving out ISA may not be as easy as it looks at first sight. Indeed, it may prove undesirable or altogether infeasible.
In sum, excluding ISA from some IIAs will not resolve any of the underlying problems, actual or perceived. It is likely to intensify others, such as fragmentation of international investment law, and to fuel adverse reactions and political rhetoric from those countries upon which the system continues to be imposed. A better approach would be to work toward improving the system.
INTRODUCTION Developed Democracies?
A word of caution is warranted at the outset. This paper refers to developed and developing countries, rather than to "developed democracies," "democratic nations" or other like expressions because, even though there are no universally accepted definitions of a developed or developing country, these terms are widely used by the United Nations and other international organizations, and they relate closely to objective economic indicators. 1 As well, a country's level of economic development frequently reflects on governance and the existence of responsive and accountable institutions, and responsive regulation.
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In contrast, it is unclear who or what would define a "developed democracy," and whether a particular country qualifies as one or not is likely to produce ardent discussion. Attempting to distinguish between different levels of democracy -or, more appropriately, of democratic achievements -in the context of international investment flows and protections also blurs one of the main issues that lies at the heart of the current debate, because democracy itself is but one of the relevant institutions, and not even one that has a greater impact on international investment flows: the perceived need for foreign investment protection under international law revolves around the existence of a stable and predictable framework based on good governance, responsive and accountable institutions and responsive regulation. Greater compliance with these standards results in turn in greater trust in government. As stated by the Organisation for Economic Co-operation and Development (OECD): "Inclusive governments and an active civil society put forward more responsive, equitable policies; access to information and proactive transparency help build citizens' trust in government; high integrity standards curb corruption and ensure the fair and efficient use of resources; and a free, dynamic, and diverse media keeps citizens informed and empowers them to hold government to account for decisions and results." 3 More developed countries are more likely to meet those standards and, therefore, their governments are in turn more likely to enjoy greater confidence, including from the investment community and foreign governments that seek to protect their investors abroad. ISA is currently a standard feature of modern IIAs. 6 However, some critics argue that it is not needed and should be excluded from free trade and investment agreements altogether. 7 Others believe that it may be necessary in agreements with some countries (for example, between developed countries on one hand, and developing or transition countries on the other hand), but not with others (for example, in agreements that developed countries enter into among themselves), depending on the quality of This paper addresses some of the implications of excluding ISA from certain IIAs. One implication is the reaction that might be expected from developing countries if it were to be excluded from IIAs between developed countries, but the latter were to require that it continue to be part of their IIAs with developing countries.
As already noted, some critics argue that developed countries have robust legal frameworks and court systems that adequately protect private investment. They suggest that, therefore, ISA is unnecessary in IIAs between them. Judging from past experience, it could readily be concluded that, to the extent that developing countries are not parties to such agreements, it would be of no concern to them. Indeed, there does not appear to have been any reaction from developing countries to the 2005 US-Australia FTA or to the more recent Australia-Japan EPA that entered into force in January 2015, both of which left out ISA. However, the analysis now is more complicated than what such limited past experience would suggest, for several reasons.
First, the argument about developed countries having robust domestic frameworks and institutions is flawed in many respects. Second, in light of the current debate surrounding ISA, it cannot simply be assumed that developing countries' governments will remain impassive, especially now that governments of both developed and developing countries have become -or are becomingimportant critics of the system. Third, there appears to be a growing trend toward entering into regional and mega-regional agreements that involve both developed and developing countries, and it is unlikely that such differences could be sustained in that context. Fourth, selectively including ISA in IIAs may exacerbate other problems, such as their perceived fragmentation. Finally, to the extent that there are actual problems with the system in its current form, retreating will hamper improvement in a context where the system is likely to remain active for the foreseeable future.
ARE DOMESTIC COURTS AN ADEQUATE SUBSTITUTE?
The suggestion that developed countries' legal frameworks and courts are sufficient to adequately protect private investment -domestic as well as foreign -and, therefore, ISA is unnecessary and should be excluded from IIAs they enter into is flawed in several respects. To begin with, it overlooks one crucial aspect of investor-state dispute settlement (ISDS): that in general it is intended to address alleged breaches of international law, not matters of domestic law. CETA, for instance, contains a typical formulation of applicable law in ISA: "A Tribunal established under this [Investment] Chapter shall render its decision consistent with this Agreement [i.e., CETA] as interpreted in accordance with the Vienna Convention on the Law of Treaties, and other rules and principles of international law applicable between the Parties."
10 Thus, whether the countries concerned deem their respective domestic legal frameworks and judiciaries to be robust may turn out to be completely irrelevant, because domestic courts may not be available to entertain international law claims or, if they are, they may not be the best suited to deal with them. Indeed, domestic courts may not be vested with jurisdiction over claims arising under IIAs, as is the case in the United States, Canada and Australia, to name a few countries that expressly deny private parties a right of action before local courts for claims of breach of international agreements, including IIAs. Thus, however robust the internal legal system and local courts are perceived to be, they may be unavailable to resolve disputes arising under IIAs. Even if local courts are vested with jurisdiction to directly interpret international agreements -in Mexico, for instance, leaving aside the country's degree of economic development for a moment -they may not be the most suitable to deal with questions of international investment law and state responsibility.
Certainly, a counter-argument may be that it really does not matter, because the domestic legal framework in such countries welcomes and adequately protects investors and their investments from illegal government actions (for example, arbitrary, capricious or discriminatory actions, or uncompensated expropriations). Nonetheless, there is a persistent risk of a state being partial where "national interests" are concerned that IIAs are meant to address. Even countries that pride themselves on having developed, impartial, democratic and responsive institutions are not beyond reproach in the international plane, as Canadians, for instance, well know from their experience before US authorities and courts in trade remedy cases, as well as in the Loewen arbitration under Chapter 11 of the North American Free Trade Agreement (NAFTA).
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In any event, a more basic question is, if two countries trust each other's laws and institutions, why would they require international investment protection rules in the first place? In other words, why would those countries deem it necessary to enter into an IIA in whatever form (a BIT, for instance, or an investment chapter in an FTA)? This issue can be analyzed in two parts.
First, the countries in question may feel that the desired degree of investment liberalization between them has not been achieved and they may therefore seek to increase it by entering into an IIA. BITs do not usually provide for greater openness than what internal laws already grant. Rather, they deal with post-establishment rights: in terms of access and performance of investments, in essence they are intended to secure that, in those sectors where foreign investment is already allowed by the existing legal framework, investors of the other party and their investments will be treated no less favourably than national investors and their investments (i.e., they will be granted national treatment) or than investors from any other country and their investments (i.e., they will be granted most-favoured nation [MFN] treatment). In contrast, FTAs such as NAFTA also provide for pre-establishment rights, either by consolidating the level of openness in those sectors in which foreign investment is already allowed to participate or by providing for further liberalization, in both cases on the basis of national treatment, whether limited to covered sectors by way of so-called positive lists (lists of the sectors or activities that are subject to the agreement's provisions), or across all sectors except those specifically reserved by way of so-called negative lists (lists of each party's reservations to the national treatment or certain other provisions).
Second, in addition to protecting investors of another party and their investments relative to the treatment afforded to nationals of the host country or of third countries (i.e., from denial of national or MFN treatment), IIAs generally contain a set of absolute foreign investment protections by reference 11 When Canada negotiated its bilateral FTA with the United States in 1987, one of its main concerns was that the US authorities and courts were biased in favour of domestic producers when it came to the application of anti-dumping and countervailing duties. Thus, it proposed a dispute settlement mechanism whereby judicial review of final anti-dumping and countervailing duty orders would be replaced by review before binational panels. This mechanism was essentially carried over to NAFTA Chapter 19. The so-called Loewen dispute arose out of litigation brought against the Loewen Group, a Vancouver, British Columbia-based funeral home and insurance company and a subsidiary in the United States, by US competitors based in Mississippi. The litigation involved a commercial dispute in Mississippi. The claim before the Mississippi courts was for no more than US$5 million. However, the jury awarded the US competitors damages of $500 million, including $75 million for emotional distress and $400 million in punitive damages. According to the claimants in the international arbitration under NAFTA, the trial judge repeatedly allowed extensive irrelevant and highly prejudicial references to their foreign nationality (which was contrasted to their US competitors' Mississippi roots), race-based distinctions between the US and Canadian companies, and class-based distinctions between the Loewen companies (which were portrayed as large, wealthy corporations) as opposed to their US competitors (which were portrayed as familyowned businesses). The Loewen companies sought to appeal the $500-million verdict and judgment but were confronted with the application of an appellate bond requirement amounting to 125 percent of the judgment, which the Mississippi Supreme Court refused to reduce, despite its authority to do so. Facing immediate execution in the absence of a bond, the Loewen companies settled for payment of $175 million. 
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to internationally accepted minimum standards that are independent from the treatment that the host country grants to its nationals. Such protections include:
• the minimum standard of treatment (MST) in accordance with international law, which requires that foreign investments be treated fairly and equitably, that they be granted full protection and security, and granted access to independent and impartial courts, among other such protections;
• that expropriations be undertaken for a public purpose only, in accordance with due process of law, and subject to full, adequate and prompt compensation; and
• that investors of another party and their investments be allowed to make international transfers freely.
If the developed countries' intention in entering into an IIA were to merely secure greater access to each other's market through the national treatment and MFN clauses, it seems unlikely that the absence of ISA and other investment protections would be cause for concern to other countries, including developing countries. Indeed, the World Trade Organization (WTO) General Agreement on Trade in Services (GATS) is that type of agreement. In addition to cross-border trade in services, it applies to the so-called mode 3 of supply: "the supply of a service … by a service supplier of one Member, through commercial presence [i.e. investment] in the territory of any other Member" (GATS article 1). National and MFN treatment, and market access in the sectors identified in each member's positive list of commitments are the main pillars on which the GATS is founded. Other than provisions concerning freedom of transfers, the GATS does not contain other investment protections typically included in IIAs (for example, MST or expropriation clauses).
Although the lack of ISDS does not necessarily imply that one country trusts the other's legal framework and institutions, national and MFN treatment are more basic types of protections. Thus, state-to-state dispute settlement may be deemed sufficient to ensure market openness in the long term, but it comes at a cost to private parties engaged in international trade and investment because it is not intended to compensate them in case government action is found to be inconsistent with international law. and concluded that the US requirements have a detrimental impact on imported livestock because they create an incentive for processors to use exclusively domestic livestock, and a disincentive against using like imported livestock. 12 In June 2015, both Canada and Mexico requested authorization from the WTO Dispute Settlement Body (DSB) to suspend certain tariff concessions and related obligations to the United States given the latter's continued failure to comply with its WTO obligations and its adverse effects on Canadian and Mexican stakeholders. Canada requested that the DSB authorize it to suspend concessions in the amount of US$2.5 billion a year, until such time as the United States brings its measures into conformity with its relevant international obligations. 13 Mexico's request was for US$713 million annually.
14 (The matter was referred to arbitration and the quantum for each party was reduced.) However, even if the value of the concessions suspended serves to compensate overall trade flows between the parties, respectively (in addition to pressuring the United States to comply with its obligations), the fact is that Canadian and Mexican producers or exporters of livestock will not be compensated under the WTO dispute settlement mechanism for any negative impact in their exports to the United States. While this may be a standard feature of state-to-state dispute settlement, cross-border investment is qualitatively different from cross-border trade in goods and services, at least in one important respect: it involves the establishment of an investor's property or assets in another country's territory for purposes of performing an economic activity or, more generally, the investor's commitment of capital or other resources to such economic activity in that country's territory. Hence, the impact on the investor of government action that is inconsistent with international law may be greater, relative to the investor's business, property, assets, capital and other resources, than a similarly inconsistent action that obstructs cross-border flows of goods and services. Consequently, international law has historically sought to protect aliens and their property abroad since the advent of FCN treaties or, in modern parlance, to protect foreign investors and their investments abroad, by requiring compensation for losses or damage incurred by reason of a state's internationally wrongful acts.
In contrast to the more basic market opening provisions, the inclusion of absolute investment protections in an IIA does reflect a lack of confidence in a country's legal system and institutions, or in each other's, reciprocally. Thus, if developed countries deem including such absolute investment protections in an IIA necessary, but at the same time were to decide to selectively diminish the overall level of investment protection by leaving out ISA, it would be likely to provoke a reaction from other countries. Even if the states concerned are developed countries, it would be hard to explain why it is acceptable to reduce the level of investment protection if trust in each other's legal framework and institutions is lacking and local courts may be either unavailable or unsuitable. Likewise, it would be hard to explain why, in such circumstances, some countries should be subject to international law standards before international tribunals in damages proceedings, and others to domestic law standards before local courts, perhaps more often than not in proceedings involving questions of legality that are unlikely to result in payment of damages.
GOVERNMENTS ARE BECOMING IMPORTANT CRITICS OF THE SYSTEM IN ITS CURRENT FORM
The main criticisms surrounding ISA may be broadly grouped into three categories. First, critics have raised concerns about certain substantive provisions of IIAs. They essentially argue that ISA affects a country's right to regulate "in the public interest," effectively creating what has been termed a "regulatory chill," principally because of broad obligations on fair and equitable treatment and indirect expropriation. Second, critics argue that the ISA process has several flaws, especially when compared to domestic judicial systems. In fact, some have characterized ISA as "the world's worst judicial system."
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A third category groups concerns that are political in nature.
Governments are now increasingly expressing concerns about a country's right to regulate and perceived procedural flaws that were initially voiced by certain sectors of civil society. However, exclusion of ISA from IIAs does not address either problem and may only exacerbate political rhetoric against the system.
Right to Regulate and Regulatory Chill
Some critics have expressed concern that the mere possibility of investor-state claims leads to regulatory chill, where governments are discouraged from regulating due to the fear of being sued by foreign investors for monetary damages under IIAs. 16 In truth, however, it is not the fear of being sued, but rather the consequences of breaching international obligations that should preclude governments from adopting certain measures or taking certain actions. In other words, ISA (or any other disputesettlement mechanism, for that matter) is not the culprit.
To say that regulation is in the public interest does not make it consistent with the applicable international framework. Indeed, all government regulation should, as a matter of principle, serve the public interest. Yet, while certain matters, such as the protection of human life or health, are undoubtedly always in the public interest, whether others are or not is often a question of policy. Lester, supra note 7.
in 2014, each member's "sovereign right to look after their respective peoples' well-being in the face of inequities caused by the system of protection of investments and dispute settlement," and also declared that "the use and repossession of each state's natural resources in accordance with its own plans and development policies for the benefit of its inhabitants, as well as ensuring the protection of human rights and preservation of the environment for present and future generations in the context of contracts, agreements and other legal acts entered into with foreign investors, is a sovereign right." 17 Moreover, even where the public interest genuinely motivates regulation, frequently its form or content is inconsistent with international law.
In any event, if a country's ability to regulate is hampered in any way, it is not because of the disputesettlement provisions, but rather because of the substantive obligations that it has undertaken. To illustrate the point, just as the obligation to grant national treatment should preclude a country from regulating in a manner that protects its nationals by discriminating against foreigners, if a country accepts a stabilizing clause in a state contract, it may be precluded from raising taxes or adopting certain other measures that affect the investments covered by that contract. Similarly, the MST clause in an IIA would preclude the host government from taking arbitrary actions against foreign investors, even if it takes such actions against its own nationals. In the US-COOL case cited above, it is not the "fear of being sued" or even the possibility of Canada and Mexico retaliating that should have precluded the United States from regulating in a discriminatory manner. But having done so, the United States could not have expected to be able to maintain, without consequence, measures that have been determined to be inconsistent with its international obligations. It is no different in the investment context.
Granted, even though experts explain that nothing in IIAs impedes a government's capacity to regulate or precludes legitimate domestic policy making, 18 and governments have equally stressed this point, 19 there is genuine concern that certain provisions in IIAs, as they have been interpreted by some international tribunals, may indeed interfere with states' legitimate right to regulate, and that such provisions may have been abused by investors and actually misinterpreted by international tribunals. But withdrawing from ISA hardly solves the problem, and may create others.
In principle, all countries should have an equal right to regulate, and if ISA hampers a developed country's right, the obvious conclusion is that it affects every other country's right at least in the same measure. In fact, it may be argued that it affects developing countries to a larger extent -and leastdeveloped countries even more so -because, in general, their legal and institutional frameworks are less developed as well and they therefore have a greater need to regulate. Thus, if developed countries begin to exclude ISA under the argument that it affects their right to regulate, it is likely that developing countries will seek to protect their own rights in the same manner. From an international law perspective, it does not make any sense that some governments should have a right to regulate but others should not enjoy that right in the same measure.
Procedural Flaws
Critics also argue that the ISA procedure is defective in several respects. Flaws include: the lack of judicial review or an appeal mechanism; a lack of transparency; and concerns regarding arbitrators, including the method of appointment, their lack of tenure, the lack of a code of conduct and conflicts of interest. It is useful to look at the history of ISA in order to understand its structure and perceived In general, ISA involves the responsibility of states for internationally wrongful acts. As such, and for the reasons explained above, full-fledged judicial review of arbitral awards by domestic courts would defeat the purpose of international arbitration. Limited judicial review may be available in order to resolve questions of excess of authority and basic procedural defects such as bias or denial of due process. It may result in an award being set aside or its enforcement refused. In general, grounds for setting aside an arbitral award are very similar to those for refusing to enforce it. 22 The Convention on the Settlement of Investment Disputes between States and Nationals of Other States (known as the ICSID Convention) 23 provides that an award shall be binding on the parties and shall not be subject to any appeal or to any other remedy except those provided for in the convention itself. While it does not allow any form of judicial review, it does provide for an annulment mechanism before international ad hoc annulment commissions. Grounds for annulment are similarly limited to matters of excess authority and basic procedural defects.
The question of appeal in international arbitration has been described by Michael Reisman as "a tension between two control system policies: justice and finality" 24 or, similarly by William Park, as "the rival goals of finality and fairness."
25 It can be traced as far back as the peace conferences that led to the Hague Conventions for the Pacific Settlement of Disputes of 1899 and 1907. Arbitration was recognized as "the most effective and at the same time the most equitable means of settling disputes" concerning questions of a legal nature, and especially in the interpretation or application of international conventions. 26 Both conventions provided that an award was binding on the parties in dispute and, when "duly pronounced and notified ... [it] settles the dispute definitively and without appeal."
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The United Nations International Law Commission expressly discussed the possibility of an appeal mechanism when it worked on the Rules for Arbitral Procedure in the 1950s. It was rejected in favour of finality of the award, subject to the possibility of its revision or annulment on limited grounds. 28 It appears that such rejection may have been more the result of inertia than a conscious decision that finality should prevail over justice. 29 The question is being revisited. Not only has the WTO Dispute Settlement Understanding incorporated an appeals mechanism and established a standing Appellate Body, but IIAs are increasingly contemplating that possibility, and calling for an analysis and discussion to that effect (for example, recent IIAs entered into by the United States, Canada, the European Union and several Latin American countries). The discussion is taking place in multiple fora, but it is far from being concluded or even from being narrowed down. There are no decisions yet on whether an appeals mechanism should be ruled out or built into ISDS and Countries have also begun to address concerns about arbitrators. For instance, CETA includes a code of conduct for arbitrators in ISA proceedings. However, the more recently concluded Trans-Pacific Partnership (TPP) 32 FTA so far only calls for the parties to provide guidance on the application of the code of conduct for state-to-state dispute-settlement proceedings to arbitrators in ISA, as well as of other relevant rules or guidelines on conflicts of interest in international arbitration. 33 Yet, however legitimate concerns about procedural deficiencies may be, withdrawing from ISA hardly seems the proper way to resolve them. Indeed, the system has evolved -and continues to evolvebecause both developed and developing countries face cases and have shared concerns. In fact, both the United States and the European Union pride themselves on being at the forefront of updating, upgrading and clarifying investment protection and ISDS standards.
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Feeding Present-day Political Rhetoric
As noted by one commentator, disillusionment with the IIAs and ISA has prompted a variety of actions by governments, such as suspending negotiations of new agreements, attempts to renegotiate or withdraw from existing IIAs, and withdrawal from the ICSID Convention. It therefore called for the institution of regional mechanisms for the settlement of investment disputes, as well as promoting global agreements, such as within the United Nations, to monitor earnings and advantages gained by transnational enterprises in developing countries, their contribution to the host countries' development and to detect possible abuses in their dealings with states. The conference met again in 2014. It applauded the progress to establish a regional ISDS alternative. 37 In June 2015, Portal Alba, an organization that describes itself as the main Internet source on the principles, progress, Excluding ISA from IIAS entered into between developed countries, rather than confronting its perceived difficulties, may only feed political rhetoric such as this.
THE CURRENT TREND TOWARD REGIONAL AND MEGA-REGIONAL AGREEMENTS
The General Agreement on Tariffs and Trade (GATT), since 1947, allows the WTO Members (then known as GATT Contracting Parties) to enter into RTAs for the purposes of forming customs unions or free trade areas, 40 notwithstanding the MFN clause. The GATS incorporated a similar provision that enables WTO Members to liberalize trade in services through RTAs, again notwithstanding the correlative MFN clause.
Countries have been quite active at negotiating RTAs. As of April 2015, almost 450 such agreements had been notified to the WTO, of which 262 were in force. 41 Recent trends in economic integration reflect three types of dominant RTAs that are being negotiated or have recently been concluded, as noted by the World Economic Forum (WEF):
• FTAs of substantive current or potential trade and foreign direct investment (FDI) value, such as those between the United States and South Korea, Canada and South Korea, the European Union and Singapore, or China, Japan and South Korea.
These types of RTAs involve many partners from different regions that usually are at different levels of economic development. Mega-regional agreements in particular cover larger volumes of trade and aim at achieving deeper integration and including a wider scope of issues. 44 Attempting to carve out ISA between developed and developing countries may therefore not be as simple as in certain bilateral IIAs, such as the US-Australia FTA. Indeed, it may not be feasible at all. The TPP, for instance, involves 12 countries that are at different levels of economic development. The spectrum is quite broad: Australia, Canada, Japan, New Zealand and the United States, all of which are developed economies; and Brunei, Chile, Malaysia, Mexico, Peru, Singapore and Vietnam, which are developing countries. A divide between developed and developing countries in the application of ISA seemed -and indeed proved to be -untenable. Even the exclusion of certain countries from ISA -which appeared to be Australia's position 45 -was not acceptable, as the outcome of the TPP negotiations showed.
The issue does not look any simpler even in seemingly bilateral negotiations, such as those involving the European Union. Indeed, while in a broad generalization the European Union may be regarded as a developed region, in reality it comprises a large number of countries that are at different levels of social, economic and institutional development. It would be infeasible to selectively exclude ISA from CETA, for instance. Also, absent appropriate safeguards, including ISA, Canadian investors -and the Canadian government -may be concerned about the risks of investing in Greece, the newer EU member states (for instance, Canada currently has FIPAs in force with the Czech Republic, Hungary, Latvia, Poland, Romania and Slovakia) or in certain other EU15 states, 46 such as Italy, given how their court systems operate.
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FRAGMENTATION OF INTERNATIONAL INVESTMENT LAW
Commentators have raised concerns about fragmentation of international investment law resulting from the large number of IIAs and the proliferation of dispute-settlement mechanisms. Selective exclusion of ISA would only exacerbate fragmentation, even if a clean divide along developed/developing country lines could be achieved. However, given the unlikelihood of attaining such separation, a selective exclusion would only add layers of complexity to the problem, without really offering any solutions.
CONCLUSION: RETREATING FROM ISA IS UNLIKELY TO SOLVE ANY PROBLEMS
If, rather than seeking to improve the ISDS system, developed countries were to retreat from ISA, developing countries might find it easier to reject it as well. The proposition of excluding ISA from IIAs between developed countries either obfuscates the real problem (that there are ambiguities in certain substantive investment protections), or, more likely, it conceals an intention to shield developed countries from exposure to international damages claims (by excluding ISA in certain circumstances, coupled with a lesser likelihood that investors from developing countries would bring such claims 48 ) while preserving their investors' ability to exploit the international investment protection system to their benefit when investing in developing countries. This is unlikely to be an acceptable solution from the developing countries' perspective.
In any event, it is unlikely that developed countries will completely pull out of ISA in agreements with other developed countries. The US government, for instance, has made it clear that even though "countries with weak legal institutions are frequent respondents in ISDS cases, American investors have also faced cases of bias or insufficient legal remedies in countries with well-developed legal institutions" 49 and therefore considers ISA to continue to be an important element of overall investment protection.
Given the number of IIAs in force, it is quite certain that developed and developing countries will continue to face ISA claims in the time to come. ISA is not going to go away simply because some developed countries successfully rejected it in a few agreements with like countries. Hence, undoubtedly a better approach is to continue to work toward improving the system.
